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could perceive in the breach of simple contract this same semi- 
criminal aspect, they refused to remedy it. 11 The survival of this 
distinction between tort and contract debts is an example of the 
pertinacious reluctance of Anglo-Saxon law to recognize the 
legal obligation of a promise. 

Still there can be no quarrel with either result. The prevailing 
opinion probably represents the popular conception of debt as it 
is, notwithstanding five centuries of legal effort, while the Wash- 
ington decision typifies the goal toward which it is reaching — a 
conception of debt as an "obligation of law to make compensa- 
tion." 12 and not "a sum of money belonging to one person (the 
creditor) but in the possession of another (the debtor)." 18 

H. S. J. 

Constitutional Law: Income Tax: Sixteenth Amend- 
ment. — In a series of cases extending over nearly a century tht 
Supreme Court of the United States gave a uniform construction 
to the provision of the constitution 1 which directs that capitation 
and other direct taxes, levied by Congress shall be apportioned 
among the states in proportion to their respective populations. The 
chief question lay in determining what was included in the words 
"and other direct tax." In 1798, 2 it was held that a tax on 
carriages was not a direct tax; and it was expressed as the view 
of Chase, J., and of Peterson, J., that the phrase "other direct tax" 
comprehended only a tax on land. In 1868, 3 a tax on receipts of 
insurance companies, and in 1869, 4 a tax on the circulating notes 
of state banks were held to be indirect taxes. In 1874, 5 a tax on 
succession to real estate was held to be indirect, the tax being 
declared to be not on the land, but on the right of succession. In 
1880, 6 the income taxes levied during the Civil War were held not 
to be direct taxes. In this case the court said: "It will thus be 
seen that wherever the government has imposed a tax which it 
recognized as a direct tax, it has never been applied to any objects 
but real estate and slaves. . . . This uniform practical construc- 
tion of the constitution touching so important a point, through so 



11 Street, Foundations of Legal Liability, vol. iii, chap. 14. 

12 Street, Foundation of Legal Liability, vol. iii, p. 129. 

13 Langdell on Contracts, § 100. And see 2 Pollock and Mait- 
land's History of the English Law, 2d ed., 205. "To all appearances 
our ancestors could not conceive credit under any other form. The 
claimant of a debt asks for what is his own. After all, we may doubt 
whether the majority of fairly well-to-do people, even at this day, 
realize that what a man calls 'my money in the bank' is merely per- 
sonal obligation of the banker to him." 

1 U. S. Const., art. i, § 9. 

2 Hylton v. United States (1798), 3 Dall. 171, 1 L. Ed. 556. 

3 Pacific Insurance Co. v. Soule (1868), 7 Wall. 433, 19 L. Ed. 95. 
*Veazie Bank v. Fenno (1869), 8 Wall. 533, 19 L. Ed. 482. 

6 Scholey v. Rew (1874), 23 Wall. 331, 23 L. Ed. 99. 

6 Springer v. United States (1880), 102 U. S. 586, 26 L. Ed. 253. 



334 CALIFORNIA LAW REVIEW 

long a period, by the legislative and executive departments of the 
government, though not conclusive, is a consideration of great 
weight." And after reviewing the cases, the court further said: 
"Our conclusions are, that direct taxes, within the meaning of the 
constitution, are only capitation taxes, as expressed in that instru- 
ment, and taxes on real estate." 

The doctrine that had thus seemed well established was, in 
1895, 7 overthrown. On the first hearing of the case in question, 
the court, on the ground that a tax upon the income derived from 
real estate was not distinguishable from a tax on the land itself, 
held that taxes on the rents or income of real estate were direct 
taxes. Harlan and White, JJ., dissented, holding to the traditional 
view that direct taxes, under the constitution, were only capitation 
and land taxes. On the rehearing of the case, the scope of the 
term "direct taxes" was still further broadened, so as to include 
taxes on personal property and on the income therefrom. From 
this doctrine four justices dissented; namely, Harlan, Brown, 
Jackson, and White, JJ. 

In a case decided in 1899, 8 the question before the court was 
whether a duty levied by the War Revenue Act of 1898 upon sales 
or agreements of sale of products or merchandise at exchanges or 
boards of trade was a direct tax. The court held that it was not 
a direct tax, not being on property, but rather in the nature of a 
duty or excise tax for the privilege of doing business at the places 
in question. In 1900, 9 it was declared that the inheritance taxes 
levied by the War Revenue Act were not upon the property 
inherited, but upon the right to inherit, and were accordingly in the 
nature of an excise tax, and as such, indirect. In 1902 10 a tax on 
tobacco, however prepared, manufactured and sold, for consump- 
tion or sale, was held to be not a direct tax but an excise tax, "not 
a tax upon property as such, but upon certain kinds of property 
having reference to their origin and intended use." And in 1904, 11 
the special excise tax imposed on sugar refining by the act of 1898, 
and measured by the gross annual receipts in excess of a named 
sum, was held to be an indirect tax, because not upon the receipts 
as property, but only in respect of the carrying on of the business 
of refining sugar. 

The effect of the decision of the Pollock case in 1895 was that 



'Pollock v. Farmers' Loan & Trust Co. (189S), 157 U. S. 429, IS 
Sup. Ct. Rep. 673, 39 L. Ed. 759; 158 U. S. 601, 15 Sup. Ct. Rep. 912, 
39 L. Ed. 1108. 

8 Nicol v. Ames (1899), 173 U. S. 509, 19 Sup. Ct. Rep. 522, 43 L. Ed. 
786. 

9 Knowlton v. Moore (1900), 178 U. S. 41, 20 Sup. Ct. Rep. 747, 44 
L. Ed. 969. 

i» Patton v. Brady (1902), 184 U. S. 608, 22 Sup. Ct. Rep. 493, 46 L. 
Ed. 713. 

"Spreckels Sugar Refining Co. v. McClain (1904), 192 U. S. 397, 
24 Sup. Ct. Rep. 376, 48 L. Ed. 496. 
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taxes on income, if the income flowed from real or personal prop- 
erty, would be direct, and would, therefore, have to be apportioned 
among the states according to population. The necessity for ap- 
portionment seemed to render such taxes impracticable, and, as 
there was an increasing public sentiment calling for the collection 
of revenue from such a source, the Sixteenth Amendment was 
proposed, passed by the requisite number of states, and, on Feb- 
ruary 25, 1913, certified as part of the constitution. The text of 
this amendment is : "The congress shall have power to lay and 
collect taxes on incomes, from whatever source derived, without 
apportionment among the several states and without regard to 
any census or enumeration." The Tariff Act of 1913, 12 carried 
the Sixteenth Amendment into effect by providing for a graduated 
tax on all incomes over four thousand dollars, with certain ex- 
emptions, and imposing on all corporations a duty to retain and 
pay over the tax due on the interest from corporate bonds and 
mortgages. 

The constitutionality of this act and the construction of the 
Sixteenth Amendment have been passed by the Supreme Court in 
the case of Brushaber v. Union Pacific Railroad Company.™ The 
contentions of the plaintiff that the act did not conform to the 
Sixteenth Amendment were rather ingenious than convincing. For 
instance, it was contended that the words "income from whatever 
source derived" forbade any exemptions, and as the act made cer- 
tain exemptions, it did not comply with the provisions of the 
amendment, and that consequently the tax imposed must be sub- 
ject to apportionment under the rule of Pollock v. Farmers' Loan 
& Trust Co." The court helds such a construction unauthorized, 
and correctly interprets the words in question as meaning income 
derived from any source whatever. Again, it was contended that 
the tax, if held to be indirect, would, because of its progressive 
features, its exemptions, and the obligation placed on corporations, 
violate the uniformity provision of the constitution; namely, that 
"all duties, imposts, and excises shall be uniform throughout the 
United States," 15 and also the due process clause of the Fifth 
Amendment. 

As to the contention with respect to uniformity, it is well 
settled that the clause exacts only a geographical uniformity, 18 and 
there is nothing in the act of 1913 which does not fully observe 
such requirement. And as to due process, it is well established 



12 38 U. S. Stat, at L. 166, sec. ii, L. 16. 

« (Mar. 1, 1916), 36 Sup. Ct. Rep. 236. 

1* (1895), 158 U. S. 601, 15 Sup. Ct. Rep. 912, 39 L. Ed. 1108. 

« U. S. Const., art. i, § 8. 

18 Patton v. Brady (1902), 184 U. S. 608, 22 Sup. Ct. Rep. 493, 46 E. 
Ed. 713; Flint v. Stone Tracy Co. (1911), 220 U. S. 107, 31 Sup. Ct. Rep. 
342, 55 L. Ed. 389; Billings v. United States (1914), 232 U. S. 261, 34 
Sup. Ct. Rep. 421, 58 L. Ed. 596. 
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that the provision of the Fifth Amendment is not a limitation on 
the taxing power. 17 

The construction which Mr. Chief Justice White in the prin- 
cipal case lays upon the Sixteenth Amendment, as declaring that 
income taxes are to be regarded as indirect rather than as except- 
ing them from the rule of uniformity, may be subject to question. 
It is perhaps immaterial which construction be adopted, but the 
latter would seem to be more natural, although the one adopted 
by the court has the merit of harmonizing all of the provisions 
of the constitution, and of subjecting income taxes to the require- 
ment of uniformity. 

The court's disposal of the contention, that the progressive 
feature of the tax violates the fundamental elements of a tax and 
is, therefore, unconstitutional, seems entirely too summary. Fur- 
thermore, the authorities to which it appeals, are not wholly in 
point. The court says : "And over and above all this the conten- 
tion but disregards the further fact that its absolute want of foun- 
dation in reason was plainly pointed out in Knowlton v. Moore, 
178 U. S. 41, and the right to urge it was necessarily foreclosed 
by the ruling in that case made." Now, the progressive tax up- 
held in Knowlton v. Moore was on inheritances, and the case is 
authority for no more than the legality of a tax on the right to 
inherit or to take a legacy, whether the tax be graduated or pro- 
gressive. Likewise, the declaration in Knowlton v. Moore is 
very brief, covering only ten lines, and the last sentence thereof 
reads : "It was disposed of in Magoun v. Illinois Trust and Sav- 
ings Bank, 170 U. S. 283, 293." But, in the Magoun case, the 
court based their decision on the power of the state to regulate, 
as it saw fit, the right to inherit or to receive legacies. Neither 
the Magoun case, nor the Knowlton case, nor the principal case, 
can be taken as giving any satisfactory reply to the contention 
that there is by the very nature of things, a constitutional right 
that taxes shall be equal, and that a progressive tax on incomes 
violates such requirement. 18 

W. C. J. 

Corporations: Defective Attempt to Incorporate: Lia- 
bility of Shareholders as Partners to Creditors of the Cor- 
poration.^ — In Ivy Press v. McKechnie 1 the plaintiffs sought to 
hold the defendants liable as partners on the ground that they 
were shareholders in a corporation which had been organized for 



"Treat v. White (1901), 181 U. S. 264, 45 L. Ed. 853, 21 Sup. Ct. 
Rep. 611; Patton v. Brady (1902), 184 U. S. 608, 46 L. Ed. 713, 22 
Sup. Ct. Rep. 493; McCray v. United States (1904), 195 U. S. 27, 49 
L. Ed. 78, 24 Sup. Ct. Rep. 769; Flint v. Stone Tracy Co. (1911), 220 
U. S. 107, 55 L. Ed. 389, 31 Sup. Ct. Rep. 342; Billings v. United States 
(1914), 232 U. S. 261, 58 L. Ed. 596, 34 Sup. Ct. Rep. 421. 

^25 Yale Eaw Review, 427. 

1 (Wash., Dec. 18, 1915), 153 Pac. 1065. 



